INTRODUCTION

In the 2011 edition of the Environmental Law Review, a Book Review began thus:
Environmental law is a fascinating subject. It is an area with which this reviewer would not claim any particular expertise, which is a strange claim to make at the outset of a review in an environmental law journal.1 F expression to the government's political program in the process. It is the latter policy oriented land reform that is being looked at in this essay.
Another broad but binary distinction is between measures that affect all landowners as against measures that seek to directly change the landowner. For 
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Whilst such measures have a blanket effect, it would be simplistic to think that they do not affect different landowners in different ways:1 1F 11 adapting Orwell, some owners are more equal than others.
To develop one example, the rights of access introduced by the 2003 Act affect the great outdoors as a whole, subject to certain recognised exceptions normally linked to the characteristics of land. Although these do apply irrespective of who owns the land, litigation seems to establish that one of these recognised exceptions -which makes provision for a private garden area around a residenceapplies in such a way as to mean bigger (and more expensive) houses can enjoy bigger gardens.1 2F
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Flipping the perspective around, a measure that capped landownership to a certain amount would force large landowners to reorganise their affairs, but any need to reorganise would bypass smallholders.1 3F 13 Turning to taxation, this too might begin from a position of uniform effect, but it is clear that the introduction of a land value tax based on area of land owned or controlled by a taxpayer would particularly affect those with larger landholdings. The UK does not operate such a land value tax regime, but it does provide for taxation (or relief from taxation) for certain land uses. Targeted fiscal reform can make a current land use less profitable or an alternative land use more profitable,1 4F 14 depending on the policy direction of the government of the day. (Such steps may indirectly trigger a voluntary transfer, albeit an encouraged voluntary transfer, in that the owner may decide the new regime is not one she wants to contend with, but even if that were to happen it would stem from a starting point of all owners being subject to the same regime.)
That is to be compared with reforms that seek to change the owner. Reallocation or control of property rights is a challenging area for many jurisdictions. Such reallocation or control is normally subject to international or constitutional oversight. For jurisdictions within the remit of the Council of Europe (like the UK), Article 1, Protocol 1 of the ECHR provides for the peaceful enjoyment of possessions, with disruption to that enjoyment only allowed in certain circumstances.1 5F 15 Glossing over those rules for now, examples abound of situations where one owner has been preferred to another, from historic divisions of Scottish commonties1 6F 16 to tenants being given a right of acquisition.1 7F 17 Examples of such targeted reallocation reforms will be examined in more detail below.
The subject of this essay looks at the combination of the second strands of each of the broad categories offered above, namely the overt policy oriented reallocation land reforms. 18 This is not meant as an exhaustive analysis of the way land reforms can be analysed. Another way to do so is to separate out what might be thought of as top-down 'state-led land reform' and less directive 'market-led land reform', as discussed in E. Lahiff, S. M. Borras Jr and C. Kay, 'Market-led agrarian reform: policies, performance and prospects' (2007) 28(8) Third World Quarterly 1417. Yet another alternative can be derived from Honoré, who considers a spectrum of transfer of ownership models by placing active systems at one end of a spectrum and conservative systems at the other, and accordingly land (or wider property) reform would be something that shifts where on that spectrum a system is positioned: A. M. Honoré, 'Ownership', in A. G. Guest, Oxford Essays in Jurisprudence (Oxford University Press: Oxford, 1961) 106 at 137. critiqued in detail, for completeness it is necessary to set out what those tools towards reform might be.
What tools should be used?
There are various reallocation models available, moving along a spectrum from:
• a right to bid, as can be found in Part 5 of the Localism Act 2011 in England and Wales;
• a right of pre-emption, as bestowed on communities by Not quite making it onto the spectrum at all would be a right for community engagement or a role for community planning (unless, of course, a lack of engagement in such process led to a potential reallocation of ownership),2 0F 20 but those reform measures remain important as they can allow a community to take stock and work out what its priorities are. It might also be noted that the provisions of the Localism Act 2011 barely register on the spectrum, as they do not lock an owner into a process that leads to community acquisition like the Scottish community rights of acquisition do. Instead, the Localism Act 2011 only provides 'an additional layer of complexity in the disposal and re-purposing of "traditional" community hubs'.2 1F
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One potential reform that does not fit comfortably onto the spectrum is a situation where someone can force an auction of property, without necessarily participating in the resulting process. That reform would trigger a change rather than a substitution of ownership, albeit in the hope the new owner is somehow more benevolent towards the instigator of the change than the previous owner.2 2F
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Returning to the spectrum, these various tools might not actually lead to a transfer, especially in circumstances where a non-owner's powers lead to dialogue and in turn encourage a landowner to change her behaviour. All of these will now be viewed through a decidedly Scottish prism, but (subject to the very important caveat about context just mentioned) lessons and analogies can and will be drawn from elsewhere. The first such insight comes from South Africa, where Pienaar offers a number of goals for land reform, one of which is that land reform 'enhances the protection of the environment and promotes sustainability'.2 3F 23 That specific environmental goal will be analysed in greater detail after alternative justifications are considered.
Why reform Scotland's land?
What is driving the demand for land reform? In some jurisdictions, there might be an argument for restitution, as per one aspect of South Africa's reform,2 4F 24 seeking to right a historical wrong where 23 To oversimplify Pienaar, above n. 4, she notes that the main (global) goal of land reform is to reduce poverty and gross inequality (at 23), before listing thesupplementary goals 'promoting output, efficiency and growth in the agricultural sector', environmental and sustainability concerns, and supporting stability 'in its broadest sense' (at 24). She then expands to note the alternative arguments that land reform can have a role in "increased crop production; improved nutrition for poor households; 'ladders out of poverty' and a basis for economic growth; reduced social unrest and instability; reduced urban migration; and better environmental stewardship" (at 26), drawing on the work of R. L. 
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The pattern of landownership in Scotland has led some people to draw analogies with competition law in the EU, in that large entities are broken up if they use that dominance to abuse the market in which they operate.3 3F 33 To make a proper analysis of whether that analogy holds for Scotland's land can be difficult or laborious, owing to the occasionally patchy information about who owns what available at present. (That patchiness is twofold, sometimes relating to a lack of clear data available on public registers for land,3 4 F 34 or perhaps where there is a lack of clarity about who controls the landholding entity that is registered as owner,3 5F 35 but steps are being taken in relation to both those aspects.) Wightman's empirical analysis3 6F 36 contributed to a paper submitted to the Scottish Affairs
Committee, which suggests a figure in the region of 432 landowners own 50% of the privately owned 
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A related argument that flows from concentration of landownership is tied to ideas of social justice and fairness across society. That idea seems innately attractive to some political movements, especially when it is linked to notions about unearned wealth, but it should be stressed that not all landowners in Scotland fit the handy parody of landed gentry and some landowners will have invested in an asset which, at the time of investment, they were perfectly free to purchase and make plans for. Rendering property rights fickle or fragile can have an unsettling effect on the market. Another point about social justice and land reform is that land is but one part of the overall equitable mix of society and, as Merrill notes, any redistributive policies need to consider wealth as a whole rather than land alone.3 9F 39 This a potentially huge topic and beyond the scope of this essay.
Another possibility is that reform is about the governance of land, which is particularly seen to be an issue when landowners are termed as 'absentee' (a point which can be compounded when a nonactive, non-resident owner is also non-transparent). To simplify, the argument would be that land is better governed when those who live or work on the land have a stake in its governance. This might bring related benefits in terms of population retention or revitalisation. As with ideas of social justice, the best governance of land for a healthy community -whatever a healthy community actually is -is another issue that is potentially huge and will not be explored in further detail here. What will now be explored is the central theme of this essay, namely the environment.
IS THE ENVIRONMENT A DRIVER FOR REALLOCATION OF PROPERTY RIGHTS?
In the introduction to this essay, the truism that property rights can have environmental implications was raised. This is true now and it has been true for a possibilities for Sutherland or similar locations can very quickly take you into the realms of the counter-factual, but it does seem eminently possible that a resident community would not have taken the same approach to ecosystem management.5 5F
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The point about species protection rules links back to a wider point about land reform that has already been aired in the context of the importance of use rather than ownership: if proprietors are regulated properly in terms of what they can do for the environment, where ownership rests is irrelevant. So why reform for environmental purposes? Are resident communities, or perhaps even newly settled smallholders,5 6 F 56 inherently better for the environment than large estates? Although that is not the kind of question that might find a definitive answer in a legal journal, it is legitimate to raise the question in the hope commentators and indeed legislators will engage with it in future. It is also appropriate to raise a word of caution about land reform and the environment: the most highprofile conservation story of 2015 has been cast as a land reform story, in terms of the mismanagement of land by new Zimbabwean owners contributing to the death of Cecil the lion.5 7F
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Land reforms are normally passed in the hope of making things better, but care has to be taken to ensure the upheaval does not actually make things worse.
Another important yet obvious point is that not all land is the same.5 8F 58 A change of ownership might not have a marked effect on what land of a certain character will be used for, and in turn the environmental impact of an ownership change would not be pronounced. Sticking with Scotland as an example, its landscape has been split into three land zones which can be simplified as high quality farmland, high (altitude) mountains, and a 'squeezed middle' in between. Scotland has a low proportion of better quality arable farmland, meaning that agriculture has a strong claim to be the key public interest land use in such areas. At the other end of the spectrum, there is a relatively limited range of land use options in the land classes of the higher and more exposed moorlands, hills and mountains. That leaves the squeezed middle, where there is a tricky balancing act to 'plan the 55 In fact, the 2008 Report of the Committee of Inquiry into Crofting, normally referred to as the Shucksmith Report, noted the positive impact crofters had on (amongst other things) the environment, a view which was endorsed by the Land Reform Review Group: above n. 13 at Part 7 (Agricultural Land Holdings), Section 26 (Crofts), paragraph 12. Those crofters are only there because of legislation that restricts the otherwise wide autonomy of landowners. Useful as this crofting example might be, a technical clarification is necessary, as the crofting law structure is based on a model of leasing that is akin to absolute security of tenure that leaves underlying ownership of the land untouched, rather than redistribution of land itself. That said, crofts are clustered into townships with associated common grazings for use by members of a community of tenants, so there is something of a tenant cooperative in operation. 56 Such settlement happened in the aftermath of World War I, by means of the Land Settlement (Scotland) Act 1919. The legislation has featured in contemporary commentary on land reform, with Scottish Green Party suggesting it should be revitalised. 57 I. Scoones, 'Why Cecil the lion offers lessons for land reform and the role of elites' The Conversation 5 August 2015 at https://theconversation.com/why-cecil-the-lion-offers-lessons-for-land-reform-and-the-roleof-elites-45625. This article specifically considers the area where the lion was shot, which came into the ownership of an 'elite' of one of Zimbabwe's governing party. It is then noted that the 'new landowners' [including the owner of the land in question] 'hooked up with white safari operators' and in turn allowed a now infamous hunting trip to take place. 58 Immediately after airing the proposition that land reform 'enhances the protection of the environment and promotes sustainability…', Pienaar notes that 'promoting land reform and sustainability would depend on the size of the landholding, its location, the particular environmental surroundings and the needs of the community concerned, to name but a few.' Above n. 4 at 24.
right blend of land uses to best meeting policy objectives and societal demands'.5 9F 59 Environmental concerns relating to owner choices might come to the fore in a more pronounced way in that squeezed middle. 
Redistributive Scottish Land Reforms
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The contents of the 2015 Act and the 2016 Act will be considered further below, but the scene is now set to consider how reallocation of property rights in Scotland has impacted, and might yet impact, on the environment.
SCOTTISH REFORMS AND THE ENVIRONMENT
It can be seen that redistributive land reforms in modern Scotland tend to be of two broad types: tenant rights of acquisition; and community rights of acquisition. Both of these can affect what happens on the ground.
TENANT RIGHTS OF ACQUISITION
Simplistically, the environmental effect of a tenant acquiring land is inversely proportional to the rights that the former tenant enjoyed qua tenant. That is to say, a tenant with broad powers to make agricultural choices or perhaps even diversify from agricultural production7 4F 74 will not actually gain many new powers as a result of upgrading (if that is the correct word) to ownership. 
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There is also an attraction to the idea that an owner of a small area -particularly when that is the owner's main asset -will take more pride and care in that asset than the manager of a large area would: consider some of the logic that surrounded the introduction of a right to buy in social housing. Whether that pride and connection might lead to more productive land use is a difficult issue to contend with and it will not be analysed here.7 7F
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The key environmental considerations therefore are: whether the use of land in a landlord and tenant situation is environmentally sound; and whether the exercise of a right to buy could change that.
If the answer to the first question is 'yes', there would be a weak environmental argument for reallotment. Instead, security of tenure for a tenant -which many rural tenants in Scotland already enjoy -together with a fair system of rent review to keep the system viable and assignation7 8F 78 and succession rules to allow the system to continue could be seen as adequate protection for the environment7 9F 79 and (assuming the system worked fairly and food productivity was not threatened) If the answer to the first question is 'no', the question turns to whether an incoming owner could do things that will improve the environment. As noted, a small landholder might be expected to take more care of an asset, but that would need to be traded off against the upheaval and education implications land reform can involve. Then again, upheaval should be minimal where a tenant is already on the ground. Where a landlord owns a much larger area than the subjects of the lease, a tenant acquisition might be a potential loss from the economy of scale such a large landowner would enjoy, or there may be situations where losing (the income from) the best arable land in an area might make management of the rest of the estate unviable.8 2F 82 Another natural consequence of smaller units is that any set-aside of land (for regeneration or to help birdlife in the area) would immediately affect a greater proportion of the unit, which would make such a step far less attractive for those seeking maximum productivity.
A tenant right of acquisition does, therefore, have implications for the environment, but those are difficult to separate from questions about security of tenure and the implications may not be as profound as other situations where there are not simply plans for a new owner to carry on with more of the same. That brings us to the second model of re-allocation that has prevailed in Scotland, namely community rights of acquisition.
COMMUNITY RIGHTS OF ACQUISITION
As already highlighted, the community ownership story in Scotland has many strands to it. The first real statutory intervention came in the form of the Transfer of Crofting Estates (Scotland) Act 1997. This legislation provides for community acquisition of crofting lands owned by the state. The incoming crofting landlord would be a community body. No particular change of land use was that we have people putting food on our tables and caring for our environment.' (Emphasis added.) Official Report 16 March 2016 Col 217. Reforms to agricultural holdings can be found in Part 10 of the 2016 Act. 80 Such an approach very much ties in with the traditional justification for agricultural holdings legislation in general, illustrated by Lord Salvesen in one notable judgment concerning the Agricultural Holdings (Scotland) 1883. That legislation provided for compensation for tenants' improvements and encouraged maintenance of soil fertility in the latter years of a lease, and Lord Salvesen postulated that 'the main object of the 1883 Act was to encourage the best methods of cultivation so that the land might be made most productive to the tenant in his interest and the interest of the community at large.' Earl of Galloway v M'Clelland, 1915 SC 1062 at 1099. 81 If the existing land use was environmentally sound, any system that allows a former tenant alter the use of the land in question after acquisition, without fear of some kind of clawback mechanism, would need to be considered very carefully. 82 An analogy with crofting law might be apposite here. In terms of the Crofters (Scotland) Act 1993, s. 13, the Scottish Land Court shall not make an order compelling transfer where 'in all the circumstances pertaining to the landlord and having regard to the extent of land owned by him to which this Act applies, the making of such an order would cause a substantial degree of hardship to the landlord' and/or 'that the making of such an order would be substantially detrimental to the interests of sound management of the estate of the landlord of which the croft land to which the application relates forms part.' envisaged, as the land would remain under the highly regulated regime of crofting tenure.8 3F 83 Any resulting environmental impact of a transfer would therefore be low. As it happens, the actual impact of that statute has been low in any event: only one community, West Harris, availed itself of the legislative scheme.
Perhaps the real impact of the 1997 Act was to place community at the fore of any future legislative intervention. The Land Reform Policy Group embraced community acquisition in its work, and in so doing acknowledged -at least tangentially -the positive effect a community might have on its environment. One LRPG document drew on consultation responses to highlight two key themes, one of which was the following:
'increased diversity in the way land is owned and used, as the best way of dealing with damage to the local community or environment which can result from monopoly ownership, and of encouraging the fullest possible exploitation of rural development opportunities.'8 4F
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The opening clause of that extract makes clear that shaking the existing ownership pattern as a way of dealing with damage to the environment was part of the thinking of the LRPG. This theme was not specifically about community acquisition, but other extra-statutory developments in Scotland perhaps channelled the LRPG into thinking more about community models. High profile buyouts occurred in places like Gigha, Assynt and Eigg. The environment also played a role in the story of the latter, but it in a somewhat curious way. The body representing the community sought assistance from all sorts of sources to finance the acquisition of land, including The Heritage Memorial Fund. That was one of the grant-giving bodies established by the relatively young National Lottery, who 'turned down a request for assistance on the bizarre basis -as it appears in retrospect -that, if the Isle of Eigg Heritage Trust was successful, islanders would thereby be given too large a say in what was to happen on an island which, the Memorial Fund agreed, was of national significance environmentally.'8 5F 85 The residents of Eigg managed to find alternative finance (including via anonymous philanthropy), which empowered them to such a degree that they recently won the Ashden8 6F 86 award for an innovative renewable energy scheme. This mixture of hydro, wind and solar (supported by a bank of batteries and, if necessary, a back-up diesel generator) goes some way to making the island self-sufficient for energy, all the while making the Memorial Fund's refusal grounds more questionable with hindsight. It also gives a prime example of a community making environmentally sound decisions,8 7F 87 and as we have seen the community model was something that the Land Reform Policy Group advocated in its output.8 8F
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83 There are processes to remove land from the control of crofting law, known as resumption and decrofting, but both are somewhat convoluted and no analysis will be made of them here. 84 The key litigation on the terms of Part 2 makes clear that a community should tread carefully if a main driver for the attempt to acquire land is meant to thwart development.9 5F 95 Holmehill Limited v
The Scottish Ministers9 6F 96 involved a community trying to exercise a pre-emption right before a transfer to an incoming owner with specific plans for the site -which had obtained planning permission. For a number of reasons, the community was unsuccessful, but one point that can be teased from this and other litigation to date is that the environmental element is not a trump card in amongst the three interrelated elements of economic, social and environmental goals that are generally accepted within the definition of sustainable development.9 7F 97 This seems to be a salutary warning that buyouts for purely conservation purposes will not be looked on favourably.
There have also been occasions where a community had plans which would have, on most analyses, improved the local environment. One example comes from the Renfrewshire village of Lochwinnoch, where a community took a number of steps to acquire an old bottling plant. As a result of the scheme of Part 2 of the 2003 Act, which can only apply when the owners wish to sell, the owners of the derelict building were able to pull out of the transaction notwithstanding all the energy the community had put into it. For present purposes, it can be noted that the environment remained as it was, and no ready case-study has been provided about the impact of a reallocation of ownership.9 8F 98 As for the impact of the Part 2 scheme as whole, some analysis is available from a 2008 study, albeit this states 'relatively few environmental impacts were noted.'9 9F 99 A more recent study shows some indication of 'environmentally sustainable use of land and land assets', but caveats this by noting there was only 'limited evidence' for this.1 00F
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The impact of the Part 3 scheme on the environment is also difficult to quantify.1 01F 101 As with the 1997
Act already mentioned, the crofting community right to buy was not designed to steer any community that acquired land away from traditional crofting usage. That being the case, the right to acquire croft holdings, common grazings in crofting townships and certain 'eligible additional land' around such crofts and grazings has certainly influenced landowner behaviour, and indeed much of the Western Isles, a key crofting area, is now owned by a variety of community bodies who could approach land use decisions in a different way to the immediately preceding owner. Although this is speculation, the Part 3 powers might have mitigated on-shore wind farm plans, particularly on the 
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In terms of community acquisition more generally, the points made about tenants can apply for communities mutatis mutandis. That is to say, a community might be expected to take more care of an asset when that is all it has and perhaps benefit from local knowledge as compared to that unit being part of a much larger estate, but that needs to be measured against potential loss of the economy of scale, making an existing estate unviable by a community cherry-picking the best land, reducing opportunities to set-aside land, and any upheaval and education implications land reform can involve.
Second wave community rights of acquisition
The Quite rightly, such profound effects will not be unlocked automatically: consent for community acquisition will only be given where ministers are satisfied that the land is in fact eligible (i.e. abandoned, neglected or environmentally detrimental) and that the exercise of the right is both in the public interest and 'compatible with furthering the achievement of sustainable development'.1 05F
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The first limb of this new right of acquisition was expected and consulted on widely. Limb (b) was a Stage 3 amendment at Holyrood, meaning it came at the last moment of the legislative process and was not considered in detail by a committee of the Scottish Parliament. It was introduced by a Scottish Government amendment in the name of Aileen McLeod, the Minister for the Environment, Climate Change and Land Reform. For present purposes, its explicit provision for 'environmental wellbeing' is tantalising: here is a land reform power that specifically grants a power to a community, implicitly because it will do better for the environment (or at least environmental wellbeing) than the present owner. 
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This could be a very important power. What is the policy justification for this right? Can we be confident the community will look after the environmental wellbeing of a newly acquired asset? Another question to consider is whether this is a test that might properly be levelled at large land areas. The examples seem to illustrate that this is actually aimed at smaller, more strategic acquisitions, so is this just paying lip-service to the environment? And perhaps most crucially of all, notwithstanding that analysis which sets up environmental wellbeing as a standalone term independent of sustainable development,1 09F 109 there is still a sustainable development requirement that Scottish Ministers need to be satisfied on before consent for community acquisition will be granted. As noted above, that test can have a profound impact and some environmental buyouts (that is to say, buyouts that are not predicated on development) could be very firmly nipped in the bud.
Third wave community rights of acquisition
On 16 May 2016, the Scottish Parliament approved a new land reform statute. It contains a number of important measures, with much of it being dedicated to the matter of agricultural holdings reform and other provisions for diverse issues like community engagement, deer management, and a new body called the Scottish Land Commission to monitor matters relating to land. In terms of redistributive land reform, Part 5 of the Act is of most interest. It provides for a community right to acquire land to further sustainable development, adopting a community-centric model not unlike Parts 2, 3 and 3A of the 2003 Act. As per the 2003 Act, sustainable development is not defined, but again it can be taken as a given that the environment is a factor in the sustainable development mix. The environment does feature within one of the considerations for Scottish Ministers when deciding to grant (or not grant) consent to a transfer, in terms of the 'environmental wellbeing' of the community that seeks a transfer,1 10F 110 but it is not of central importance: in fact, it only features at the end of a very onerous process that communities might find it difficult to get through. That being said, the process is onerous because this right of acquisition does not require a willing seller: when those tests are met, and subject to payment of an agreed or independently valued price, transfer is compelled. Scotland has taken some small steps towards doing that, including a recent statute that explicitly refers to environmental wellbeing and a Ministerial role that combines the titular roles of environment and land reform, but should it lengthen its stride? Although this article uses the legal framework for Scottish land reform as its main reference point, it is hoped that it can provide a platform from which further work can consider what the environmental effects of legislative action can be both in Scotland and further afield. The environment should feature in the modern land reform debate and inform any future statutory changes. If a land reform framework that puts existing and prospective owners on notice about environmental concerns can be created, the benefits to nature should flow naturally.
